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DEAN, Special Trial Judge: This case was heard under the

provi sions of section 7463 of the Internal Revenue Code as in
effect at the tinme the petition was filed. Unless otherw se
indicated, all other section references are to the Internal
Revenue Code in effect for the year at issue. The decision to be
entered is not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned a deficiency in petitioner's Federal
income tax of $5,592 and an accuracy-rel ated penalty under
section 6662(a) of $1,118.40 for 1999. Petitioner agrees that he
is not entitled to a dependency exenption deduction for his
father. The issues remaining for decision are whether petitioner
is entitled to: (a) A dependency exenption deduction for his
nmot her; (b) head of household filing status; and (c) business
expense deductions clained on Schedule C, Profit or Loss From
Busi ness.

Sone of the facts have been stipulated and are so found.

The stipulation of facts, supplenental stipulation of facts, and
exhi bits received in evidence are incorporated herein by
reference. At the tinme the petition was filed, petitioner
resided in Trevor, Wsconsin.

Backgr ound

On his 1999 Form 1040, U.S. Individual Incone Tax Return,
petitioner listed his occupation as "factory worker". He
reported his filing status as head of househol d and cl ai ned
dependency exenption deductions for both his father and not her.
He attached to the return a Schedule Cin the nane of "Daybreak
|V Fishing LLC' for the activity of "Information Service for
Fi shing".

Petitioner's nother and father filed a joint Federal incone

tax return for 1999. H s father received total inconme for 1999
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of $19,277. His nother received Social Security paynents of at
| east $4, 342 in 1999.

On March 14, 1995, the State of Wsconsin filed articles of
organi zation of a "Limted Liability Conpany"” (LLC), Daybreak |V
Fi shing LLC (Daybreak). The organizers naned in the articles are
petitioner and his father, R chard W Corduan, Sr.

During 1999, Daybreak maintained a Wb address at a cost of
$35. On January 16, 1999, petitioner wote a letter to the State
of Wsconsin Departnent of Industry, Labor, and Human Rel ati ons,
U Division declaring:

There has been no activity by Daybreak IV Fishing since

1995 and no enpl oyees or paynents of wages has been

made since that tine.

We have been through extrene financial problens

and any possibility of this venture ever being

resurrected are m nute.

On January 17, 1999, petitioner wote to the Departnent of
Revenue of the State of Wsconsin, stating: "There has been no
activity by Daybreak |1V Fishing since 1995". He further
represented in the letter that the business "has been nonexi stent
since 1995". The parties agree that Daybreak has never filed a
"Federal incone tax return".

Petitioner reported his Daybreak activity on Schedule C as
produci ng gross receipts of zero, $5,037.70 in |abor costs, car

and truck expenses of $2,079.89, |egal and professional service

expenses of $13,580.37, rent or |ease expenses for vehicles or
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equi pnent of $2, 148. 69, and unnaned ot her expenses of $6, 241. 45,
resulting in a net |oss of $29,988.10.1

Di scussi on

Because petitioner failed to neet the requirenents of
section 7491(a), the burden of proof with respect to factual
i ssues relevant to the deficiency does not shift to respondent.
As to the accuracy-rel ated penalty, respondent has the burden of
production; the burden of persuasion renmains with petitioner.

See sec. 7491(c); Higbee v. Conmm ssioner, 116 T.C. 438, 446-447

(2001).

Dependency Exenpti on and Head of Household Filing Status

A dependency exenption deduction is allowed under section
151(a) for a parent of a taxpayer only if, anong ot her
requi renents, the taxpayer provides over half of the parent's
support for the year. See secs. 151(c) and 152(a)(4). A
t axpayer is considered a head of household with respect to a
parent only if, anong other requirenents, the taxpayer naintains
a househol d which constitutes the principal place of abode of
that parent, and the taxpayer is entitled to a dependency
exenption deduction for the parent for that taxable year. See
sec. 2(b)(1)(B). Although the taxpayer is not required to reside
with his parents for purposes of section 2(b), he must maintain

t he househol d, which neans that he nust pay nore than one-half

The actual sumof the clained itens is $29, 088. 10.
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the cost of maintaining the household for the taxable year. See
sec. 2(b)(1); sec. 1.2-2(c), Incone Tax Regs.

Not hing in the record shows or even estimtes an anount
whi ch petitioner provided for his nother's support or to maintain
the hone. The Court finds that petitioner did not provide over
hal f his nmother's support for 1999. Therefore, because
petitioner may not claima dependency exenption deduction for
either of his parents, petitioner is not entitled to head of
househol d filing status. The Court uphol ds respondent's
determ nations with respect to both dependency exenption
deductions and filing status.

Schedul e C Deducti ons

A taxpayer generally must keep records sufficient to
establish the anounts of the itens reported on his Federal incone
tax return. See sec. 6001; sec. 1.6001-1(a), (e), Incone Tax
Regs. However, in the event that a taxpayer establishes that a
deducti bl e expense has been paid but is unable to substantiate
the precise anount, the Court generally may estimte the anount
of the deductible expense, bearing heavily against the taxpayer
whose inexactitude in substantiating the anount of the expense is

of his own nmeking. See Cohan v. Conm ssioner, 39 F.2d 540, 543-

544 (2d G r. 1930). The Court cannot estimate a deducti bl e

expense, however, unless the taxpayer presents evidence
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sufficient to provide sone basis upon which an estimate may be

made. See Vani cek v. Comm ssioner, 85 T.C 731, 743 (1985).

Section 274(d) inposes stricter requirenents and supersedes

t he Cohan doctrine. See Sanford v. Commi ssioner, 50 T.C. 823,

827 (1968), affd. per curiam412 F.2d 201 (2d Cr. 1969).
Section 274(d) provides that, unless the taxpayer conplies with
certain strict substantiation rules, no deduction is allowabl e:
(1) For traveling expenses, (2) for entertai nment expenses, (3)
for expenses for gifts, or (4) wth respect to |isted property,
see sec. 280F(d)(4), including passenger autonobiles, conputers
and peripheral equipnent, and cellular phones. To neet the
strict substantiation requirenents, the taxpayer nust
substantiate the amount, tinme, place, and business purpose of the
expenses. See sec. 274(d); sec. 1.274-5T, Tenporary |Incone Tax
Regs., 50 Fed. Reg. 46006 (Nov. 6, 1985).

An LLC with nore than one nenber is treated as a partnership
for Federal inconme tax purposes unless the LLC el ects otherw se.
See sec. 301.7701-3(b)(1)(i), Proced. & Adm n. Regs. The parties
stipul ated that Daybreak never filed any "Federal incone tax
returns". Fromthis stipulation the Court assunes that Daybreak
filed neither Forns 1065, U.S. Return of Partnership Inconme, nor
Form 8832, Entity Classification Election. Petitioner nerely
filed a Schedule C and clainmed a net loss fromthe activity of

the LLC as though it were a proprietorship. Petitioner, however,
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aside froma few sunmary schedul es, presented no evidence to
support the clained |oss or the underlying expenses |isted on the
Schedul e C.

Furthernore, early in 1999 petitioner admtted to two
agencies of the Wsconsin State governnent that Daybreak had not
engaged in any business activity since 1995 and was
"nonexi stent”. Petitioner has not expl ai ned how Daybreak coul d
i ncur trade or business expenses in 1999 if it was not engaged in
a trade or business and was nonexistent. The Court therefore
uphol ds respondent's di sal | owance.

Accur acy- Rel ated Penalty

Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to any one of several factors,

i ncl udi ng negligence or disregard of rules or regulations and a
substantial understatenent of incone tax. See sec. 6662(b) (1)
and (2).

"Negl i gence" includes any failure to nake a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, including any failure to keep adequate books and records or
to substantiate itens properly. A "substantial understatenent”

i ncl udes an under paynent of tax of $5,000 or nore. See sec.
6662(c) and (d); secs. 1.6662-3(b)(1) and 1.6662-4(b), Inconme Tax

Regs.
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Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer's
position and that the taxpayer acted in good faith with respect
to that portion. The determ nation of whether a taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. See sec. 1.6664-4(b)(1), Inconme Tax Regs. The
nost inportant factor is the extent of the taxpayer's effort to
assess his proper tax liability for the year. See id.
Petitioner failed to keep adequate books and records reflecting
expenses of his Daybreak activity and to properly substantiate
other itens reported on his return. See sec. 6662(c); sec.
1.6662-3(b) (1), Income Tax Regs. There is an understatenent of
tax greater than $5,000. The Court concl udes that respondent has
produced sufficient evidence to show that the section 6662
accuracy-rel ated penalty is appropriate. Nothing in the record
i ndi cates petitioner acted with reasonabl e cause and in good
faith. The Court holds that the record supports respondent's
determ nation that petitioner is liable for the accuracy-rel ated

penal ty.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

for respondent.




